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ACCESSORY USES 

[ransitional apartments for homeless families in 
former convent are not located in an accessory 
building within meaning of zoning code pro- 
hibiting the use of accessory buildings as dwell- 
ing units in residential districts (Ohio), 48 


ADULT USES 

\dult business ordinance that prohibited the sale 
of alcohol at adult entertainment venues is con- 
tent neutral and subject to intermediate scru 
tiny; however, it is a facial violation of the First 
Amendment where it imposes a deadline on 
the city to consider an adult business license 
application and does not guarantee the adult 
business owner the right to begin activities within 
a brief, fixed, time frame if the city failed to act 
on the application (U.S. App., 11th Cir.), 124 

Adult use in violation of state law concerning 
location of sexually oriented businesses is not 
entitled to nonconforming use protection be- 
cause it was not a lawful use by local ordi- 
nance when the state law was enacted, al- 
though it was a lawful use when established 


(N.J.), 275 


City may place burden on license applicants to 
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prove that predominant business or attrac 
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tended to provide sexual stimulation or grati- 
fication (U.S. App., 11th Cir.), 29 


Evidence of criminal activity at similar adult 


businesses that operate during the nighttime 
hours is relevant, and the free expression 
provision of state constitution does not insu 
late adult video store from zoning regulation 
that considers criminal activity occurring it 
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243 


Installation of video cameras in adult arcad 


viewing booths did not satisfy ordinance 
requirement that booths be within direct 
sight of manager’s station; ordinance re- 
quiring direct view of booths does not vio- 
late First Amendment as applied to adult 
business that installed cameras(Tex. App 


49 
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subject to approval of local planning board 
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ture adult uses, violating First Amendment 


(U.S. trial, N.Y.), 42 


Ordinance requiring license for the operation of 


adult entertainment establishment and pri 
hibiting holder of license from serving or 
permitting the consumption of alcoholic bev 
erages within such establishments will be re 
viewed under intermediate scrutiny on 
claim that such license regulates expression 
protected under the First Amendment (U.S 
\pp., 11th Cir.), 123 
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of expression (U.S. App., 7th Cir.), 118 


Ordinance that would result in closing about 
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parcels would actually be 


cause only 10 to 12 
available in business districts in which such 
uses would be permitted is invalid and is not 
saved by provisions permitting adult uses to 
locate in industrial districts after obtaining a 
permit. (U.S. trial, Fla.), 192 
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Questions of fact concerning whether city from 
which property was detached and city that 
subsequently annexed the property had taken 


substantial ste pstoproy ide services prec luded 


APPEALS AND APPEAL PROCEDURES 
The statutory 90-day time period in which 
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COMPREHENSIVE PLANS 
: ippeal, rather than a petition 
ppropriate remedy to ob 


x matter (S.D 


CIVIL RIGHTS 
\ suburban municipality mé 
iot zoning and no zoning provision for apart 


ments, 1 advice to the 


contrary planners, was act 


g to exc racial minorities, in violation 
the Federal Fair Housing 
ghts Act (U.S. trial, Tx.),9 

plan approval for McDonald's 
aurant, immediately following approval 


a sit 


down restaurant on adjoining prop 
rty, does not violate company’s civil rights 
because McDonald's has drive-through fea 
ture (U.S. trial, Mich.), 8 
Developer’s civil rights are not violated by 
towns rejection of rezoning request for 
multiuse development and approval of com- 
peting developer's request for rezoning when 
there is no evidence that town acted with 
an evil eye and an unequal hand” (N.\ 
App.), 11 
Ordinance prohibiting quarrying within city 


limits, using explosives, or heavy equipment 
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did not violate mining company’s federal equal 
protection rights and challenge claiming the 
ordinance constituted a taking under federal 
law was not ripe, but federal court should not 
have dismissed state law claims (U.S. App 
5th Cir.), 160 

Variance for brick path, constructed on residen- 
tial property in Chesapeake Bay critical area 
buffer zone to accommodate wheelchair, was 
a reasonable modification of zoning require- 


ment (Md.), 90 


COASTAL AND WETLAND REGULATION 
Actions of environmental officials toward land- 
owner seeking permit to build pier on island 
containing nesting area for birds did not vio- 
late constitutional rights of applicant (U.S 
App., Ist Cir.), 109 
Jepartment of the environment has authority 
to prohibit the building of a new boathouse 
ind attaching it to the pier erected over state 
wetlands when prior construction of pier in 


olved dredging and issuance of permit (Md 


Issuance of permits for construction and refur- 


bishment of “groins” for ntrol of beach 


erosion violated state Beachfront Manage 
ment Act, which prohibits all cons 
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the active beach (S.C \pp is 74 


Landfill permit was not required for depositing 


nonhazardous iste in ponds used by mi- 
gratory birds; federal Clean Water Act ap- 
plies only to navigable waters and wetlands 
adjacent to them (U.S.), 87 

Owners’ investment-backed expectations are not 
relevant to analysis of “categorical” taking 
where regulation has deprived owners of all 
economic value of the property (U.S. App 
Fed. Cir.), 83 

Quality of wetland is not relevant when deter- 
mining the protection of wetland area from 
development under the California Coastal 
Act of 1976 (Cal. App.), 2 

Town has authority to regulate pier under wet 
lands and tidelands regulation and deny a 
pier permit on the basis of the impact to 
recreation, and town could adopt a wetlands 
regulation stricter than the state’s wetland 
regulations, even though town could not regu- 
late building of pier on basis of protecting 
public trust in navigable waterways because 
that right vests in the state and was not ex 
pressly delegated (Mass.), 36 

COMPREHENSIVE PLANS 

\pproval of tax increment financing for urban 
renewal project was improper where subdi- 
vision plan for area excluded manufactured 
housing and a planned 4,000-foot street end- 
ing in cul-de-sac was inconsistent with city’s 
general plan (lowa), 149 

Compliance of development plans with com- 
prehensive plan is determined by reference 
to objectives, policies, land uses, densities, 
and intensities in comprehensive plan itself, 
and not by compliance with ordinances pur 
portedly adopted to implement plan (Fla. 
\pp ) 59 


County is not required to comply with direc- 
tives of growth management hearing board 
because county does not meet population cri- 
teria and has not chosen to plan under the 
state act (Wash.), 188 

County’s failure to adopt a comprehensive de- 
velopment plan before adopting ordinances 
regulating livestock containment facilities ren- 
dered the ordinances invalid (Neb.), 40 

Denial of application for comprehensive plan 
amendment to permit planned unit develop- 
ment with residential, retail, and office space 
in rural area was not arbitrary and did not 
deprive developer of due process (Fla. App.) 
145 

Downzoning was improper when the mix of 
uses and densities surrounding the rezoned 
area was consistent with the higher zoning, 
when it would render more than 40 percent 
of the properties in the downzoned district 
nonconforming or more nonconforming, and 
when performed not in furtherance of acom 
prehensive plan but on the initiative of an 
alderman at the behest of a homeowners 
group (Ill. trial), 147 

Denial of application for rezoning and small- 
scale comprehensive plan amendment were 
legislative in nature and should have been 
reviewed under the “fairly debatable” stan- 
dard (Fla \pp ), 167 

Denial of site plan approval for development 
not in compliance with master plan did not 
deny developer due process, although the 
development had been given provisional ap- 
proval based on a finding that it did comply 
with the plan (Fla. App.), 60 

Future annexation area map was an amend- 
ment to comprehensive plan that had to be 
supported by data and analysis (Fla. App.), 
165 

Proposed zoning change may be denied despite 
consistency with comprehensive plan (Ky 

\pp ) SS 
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When zoning amendment is inconsistent with 
master plan, governing body must recognize 
inconsistency and state reasons for rezoning 
it (N.]. App.), 10 

While county may have burden of proving va 
lidity of portions of comprehensive plan en- 
acted in response to previous invalidation 
other portions of the new plan are presumed 
valid (Wash.), 22 


CONDITIONAL USES 

\ city’s conditional use approval of hotel's tourist 
units in a mixed-use district preceding the 
effective date of a new control, was a lawful 
use of the property even though the units 
were not used by tourists before that effective 
date (Cal. App.), 120 
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cant fails to demonstrate construction of con 
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significant oak tree on property (Ga 
City council's decision to grant 
use was not arbitrary and cap 
was based on a significant 
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171 


Condition imposed on conditio 


f j 


expansion of water ¢ 

ing site employment to 35 

water district obtains an 

pr iately designed to er 
ticipated expansion ¢ 
and safety con 

County is not required 
wide Goal 14 
seek an exception to tha 
pansion of a golf course 
tarm-use zone because golf 
mitted as conditional uses 
App.) 18] 

County’s grant of conditional use 
existing landfill in connection with 
ing, so that landfill would not 
nonconforming use did not \ 
cess rights of owner or statt 


92 


Denial of conditional use pern 
tower ina community Dusiness 


residential areas, was supported by st 


tial evidence and did not violate federal 
communications Act (N.C 

Ordinance regulating 
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(U.S. trial, N.Y.), 42 
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peal fora violation determination by the 
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because the town did not provide to 


zoning ordinance (Me.), 169 
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parking of boat on trailer did not amount to 
constitutional violation. (U.S. trial, M.D.), 220 
Objecting property owners were not denied 

procedural due process during application 

process for a special use permit to allow a 
beauty salon to operate in a residential area 


and city planning commission's decision to 
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grant the special use permit was not arbitrary 
and capricious. (U.S. App., 6th), 228 


Objecting property owners were not denied 

procedural due process during application 
y 1] 

process for a special use permit to allow a 


beauty salon to operate in a residential area, 


ind city planning commission’s decision to 


grant the special use permit was not arbitrary 


ind capricious. (U.S. App., 6th Cir.), 228 


Summary judgment was appropriate where de- 


veloper taile offer competent proof of 
actual harm he suftered asa result of county's 
ictions in vacating his short pl 


ind revok 


ing his permits and whe were a 
required element in his claims of negligence 
ind takings, but did not preclude his claim 
{ue process to the 


or violation of procedural ¢ 


extent that the nominal dam- 


ges.(U.S App Oth ¢ 
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Dut federal! court 


w claims (U.S 


firms 

owned by minori ind ymen is unconsti- 
tutional (U.S App 

Statute allowing owners of property in counties 
with population less than 500,000 to bring 
circult court action to recover property tax 
based on excessive assessment, but restrict 
ing owners of property in larger counties to 
certiorari review, violates state and federal 
Equal Protection clauses (Wis.), 305 

[To prove a municipality selectively enforced 
zoning regulation in a discriminatory man 
ner requires evidence that discrimination was 
a conscious and intentional act (N.H.), 172 

Appointment of members of city-county zon- 
ing board does not violate 


one person, one 


vote” requirement. (Ga.), 221 

City’s refusal to permit off-premises advertis- 
ing signs within 660 feet of interstate high- 
way after applicant obtained state permits 
did not violate federal constitutional rights of 


owner. (U.S. App., 8th Cir.), 230 
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Inclusionary housing ordinance, requiring that 
10 percent of new units be “affordable” and 
providing fora waiver, is constitutional. (Cal. 
\pp.), 

Ordinance requiring 5,000 foot distance between 
package liquor stores bears no substantial 
relationship to a legitimate governmental in- 
terest and is unconstitutional. (Fla. App.), 193 


First Amendment: 

Municipal sign ordinance was unconstitutional 
because it classified and regulated signs by 
use, and therefore by content, and because it 
gave “unbridled discretion” to city officials 
regarding sign permits (U.S. trial, Ohio), 94 

\ provision ina historic landmark preservation 
statute allowing religious entities to exempt 
particular property from the statute was con- 
stitutional and not a violation of the Estab- 
lishment Clause of the First Amendment (Cal.), 
99 

Adult business ordinance that prohibited the 
sale of alcohol at adult entertainment venues 
is content neutral and subject to intermediate 
scrutiny; however, it is a facial violation of 
the First Amendment where it imposes a dead- 
line on the city to consider an adult business 
license application and does not guarantee 
the adult business owner the right to begin 
activities within a brief, fixed, time frame if 
the city failed to act on the application (U.S. 
App., 11th Cir.), 124 

\dvertising regulations promulgated by the at- 
torney general governing cigarettes, smoke- 
less tobacco, and cigars are preempted, in 
part, by the Federal Cigarette Labeling and 
Advertising Act and violate the Central Hudson 
First Amendment protections for commercial 
speech (U.S.), 270 

City flag ordinance regulating the size of Ameri- 
can flags and height of flagpoles in various 
zoning districts for aesthetic purposes Is a 
valid content-neutral time, place, and man- 
ner regulation under the First Amendment 
(U.S. App., 4th Cir.), 175 

City’s sale of street to church, at full market 
price, with reservation of pedestrian ease- 
ment including prohibition on protests, pick- 
eting, and distribution of materials, does not 
violate First Amendment, Establishment or 
Equal Protection clauses (U.S. trial, Utah), 
294 

Enforcement of sign ordinance with specific 
size limitations does not violate constitutional 
right to free speech unless regulation limits 
the content of sign (Conn. App.), 101 

Freedom of members in advocacy group to pro- 
mote views against residential subdivision 
proposal before county council suffers when 
organization is required to disclose the iden- 
tity of members and details of all activities to 
developer in subsequent lawsuit (Wash. App.) 
299 

Installation of video cameras in adult arcade 
viewing booths did not satisfy ordinance re- 
quirement that booths be within direct sight 
of manager's station; ordinance requiring di- 
rect view of booths does not violate First 


Amendmentas applied to adult business that 
installed cameras (Tex. App.),75 

Operation of website where persons could view 
women in their residence for a fee in a house 
in a residential zoning district was an adult 
use and therefore not a permitted use in resi- 
dential zone (U.S. trial, Fla.), 82 

Ordinance, limiting signs in residential area 
so that political messages can be displayed 
only after issuance of a permit as 30-day 
temporary signs, is constitutional (N.Y. trial) 
69 

Ordinance requiring license for the operation of 
adult entertainment establishment and pro- 
hibiting holder of license from serving or 
permitting the consumption of alcoholic bev- 
erages within such establishments will be re- 
viewed under intermediate scrutiny on the 
claim that such license regulates expression 
protected under the First Amendment (U.S 
App., 11th Cir.), 123 

Ordinance that prohibits specific sexually ex- 
plicit movements of erotic dancer and re- 
quires the dancer to disclose past criminal 
misconduct violates constitutional freedom 
of expression (U.S. App., 7th Cir.), 118 

Ordinances limiting areas of city in which adult 
businesses may operate must provide alter- 
native avenues of communication for busi- 
nesses; thus properties suggested as poten- 
tially available to adult businesses must have 
genuine possibility of coming available for 
commercial use (U.S. App. 9th Cir.), 26 

Statutory ban on future exotic entertainment 
facility licenses imposes impermissible prior 
restraint on expressive conduct, and statute 
cannot give licensing authority unbridled dis- 
cretion to deny licenses in violation of First 
Amendment (U.S. trial, W.Va.), 163 

Where “speech” and “nonspeech” elements are 
combined in conduct at adult establishment, 
local government may infringe upon First 
amendment freedoms to regulate conduct if 
the targeted conduct falls within domain of 
state regulatory power; the statutory scheme 
advances important or substantial govern- 
ment interests; the state’s regulatory efforts 
are unrelated to suppression of free expres- 
sion; and the regulations are narrowly tai- 
ored (Wis. App.), 79 

City may place burden on license applicants to 
prove that predominant business or attrac- 
tion of applicant’s establishment is not in- 
tended to provide sexual stimulation or grati- 
fication (U.S. App., 11th Cir.), 29 

City's refusal to permit off-premises advertis- 
ing signs within 660 feet of interstate high- 
way after applicant obtained state permits 
did not violate federal constitutional rights of 
owner. (U.S. App., 8th Cir.), 230 

Ordinance prohibiting display of signs that in- 
terfere with effectiveness of traffic control 
device was applied in an overbroad manner 
by city and police department to prohibit all 
expressive activities on highway overpass vio- 
lated free speech clause; state statute prohib- 
iting display of all signs and banners, regard- 


less of content, on overpass sidewalks and 


walkways along roads that interfere with ef- 
fectiveness of any official traffic control de- 
vice is vague and overbroad because it fails to 
establish standards for police and public that 
are sufficient to guard against arbitrary dep- 
rivation of liberty interests (U.S. trial, Colo 


ed 


Ordinance regulating location of adult busi 
nesses must provide reasonable alternative 
avenues of expression and cannot designate 
such businesses as conditional uses subject to 
approval of local planning board because this 
confers unrestrained discretion upon towr 
officials in approving future adult uses 
lating First Amendment (U.S. trial, N.\ 

Ordinance which distinguishes between in-hom« 
commercial speech and non-in-home com 
mercial speech, banning all in-home solicita- 
tion without singling out a partic ular group 
for unfavorable treatment, is valid (U.S. tria 
Ill.), 32 

Rejection of church’s application 
school, on grounds that the appli 
not meet the requirements for a 
ception, did not violate the Florida Re 
Freedom Restoration Act (Fla. App.), 31 

Zoning ordinance exempting parochial schoo 
expansion from special exception requiremen 
in residential zone does not advance religi 
or foster a relationship between the stat 
a religious institution (U.S 


108 


COVENANTS 

Agricultural use only covenant that exempts 
division of land from subdivision review is 
enforceable against purchaser of parcel (Mont 
273 

Deed subjecting land to terms of agricultura 
preservation restriction restrained Owner fron 
construction of family residence wi 
approval of the New Hampshire Agri 
Preservation Committee (N.H.) 

Plan commission vacation of pl 
spect to three lots—thereby removing cov 
enants—resulted in an uncompensated tak 
ing for private benefit, despite commission's 
reliance on statute authorizing such actions 
upon findings of “public interest” (U.S. tr 
Ind.), 148 

Special relationship exception to public duty 
doctrine applies to claim against city for ne 


so y 


ligent maintenance of storm drain when city 
official expressly assured owner that city would 
clear and regularly maintain drain (Was! 


App.), 76 


DAMAGES 

Summary judgment was appropriate where de 
veloper failed to offer competent proof of 
actual harm he suftered as a result of county's 
actions in vacating his short plats and revok 
ing his permits and where damages wer 


vence 


required element in his claims of neg] 
and takings, but did not preclude his clain 
for violation of procedural due process to the 
extent that the claim sought nominal dam 


ages. (U.S. App., 9th Cit 


950 


Land Use Law & Zoning Digest December 200! 








DEDICATIONS AND FEES Unconstitutional taking has not occurred by 


EASEMENTS sion and variances 


Des 


I 


14 


al 1 m lave st swe city requiring public utilities to pay the costs 


of protecting installations from construction 
on land when utility bought permanent ease 
ment from private landowner before prop- 


I 
erty became public (N.Y. App.), 13 


ECONOMIC DEVELOPMENT 
Deve lopme nt agreement focusing on planning 


stage is valid as soon as the government and 


developer are required to make significant 


financial and personnel commitments tO a 


ree 


state developmenta 


il. App.), 119 


business district operating as a 


lent statute 
.central g 
economic entity are not historical o1 
al resource protected by state environ 


lthough business zone 1s 


gistry (Minn. App 


tal rights act 


EMINENT DOMA 


( le 
es ca e¢ 


ould be valued sepa 
ust compensation wnere 
orded and se 
of condemnation, which 


‘lopment. (N.C. App.) 


cannot reasonably expect future gov- 

ment regulations will not be altered to the 
etriment of business interest (S.C.), 51 

to mobile 

home park tenan violation of the 


linent domain provision in Washington's 


ynstitution (W 


ENABLING ACTS 


woard was ne 


1uthorized by statute to conduct 
third informa ring on minor subdivi 
so board’s approval of 
the application following properly noticed 


f 


public hearing appearance of 
impropriety 

City’s attempt to crea historic district was 

void due to failure to comply with statutory 

procedural requirements despite statutes use 


f 


of “may” with respect to some requirements 
La App ) 106 
Development agreement focusing on planning 


Stage Is \ alid as soon as the government and 


de veloper are required make significant 
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inancial and personnel commitments to a 
specific project under state development agree- 


ment statute (Cal. App.), 119 


ENABLING LEGISLATION 
Prior subdivision approval does not bar village 
from conducting site under its 


steep slope law (N.) 


ENFORCEMENT 


City may issue legislative subpoena to discover 
extent of Insurance covering parties poten- 
tially liable for groundwater contamination 
where ordinance authorizes use of subpoena 
and information is related to legitimate pur- 
»ose of legislative body (Cal.), 3 

Decisions by county and township to enforce a 
zoning ordinance and tevet zoning changes 
to bar the establishment of a game bird farm 


, 
1 legislative acts and 


represe¢ ntec 
discretionary decisions subject to 
nder state statutes (Wis.), S( 
rcement commenced without au- 
horization | n board must be dismissed 


N.Y 


Inspection ordinance, re quiring landlord to no 

s of scheduled inspections and to 

access after tenants have consented or 

has obtained a search warrant, is consti 
tutional (U.S. App., 8th Cir.), 66 

Municipality is not estopped from enforcing 

ordinance limiting parking of commercial ve- 

hicles on residential property by former zon- 

ing administrator’s failure to prosecute the 

violation (Va.), 56 
lo prove a municipality selectively enforced 


zoning regulation in a discriminatory man- 


ner requires e\ idence that discrimination was 


a conscious and intentional act (N.H.), 172 


ENVIRONMENT 

Department of the environment has authority 
to prohibit the building of a new boathouse 
and attaching it to the pier erected over state 
wetlands when prior construction of pier in 
volved dredging and issuance of permit (Md 
\pp-), 35 

Enactment of local law requiring review by 
town of lars 


e developments adjoining the 


] 


town, but not within its limits, may violate 


commerce clause, but neighboring munici 
pality may not bring claims pursuant to fed- 
eral civil rights or the Fourteenth Amend- 
ment (U.S. trial, N.Y.}, 93 

Landfill permit was not required for depositing 
nonhazardous waste in ponds used by mi- 
gratory birds; federal Clean Water Act ap- 
plies only to navigable waters and wetlands 
adjacent to them (U.S.), 87 

Stores in central business district operating as a 
single economic entity are not historical or 
natural resource protected by state environ- 
mental rights act, although business zone is 
on national historic registry (Minn. App.), 130 

Vermont Environmental Board’s land-use per- 
mit limiting quarry owner's daily trips through 
town was within board’s authority and con- 


dition imposed was constitutional (Vt.), 55 
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ENVIRONMENTAL IMPACT 

STATEMENTS 

Actions of environmental officials toward land- 
owner seeking permit to build pier on island 
containing nesting area for birds did not vio- 
late constitutional rights of applicant (U.S. 
App., Ist Cir.), 109 

\n order temporarily stopping a city from sell- 
ing community gardens before conducting a 
full environmental review is proper; immi- 
nent sale of the gardens would result in ir- 
reparable harm to state by rendering a court 
decision and final injunction irrelevant (N.Y. 
App.), 44 

Issuance of a conditional use permit for sewer 
interceptor did not require preparation of 
supplemental environmental impact statement 
and was not based on improper consider- 
ation of rights of landowners who could not 
build without additional sewage capacity. 
(Wash. App.), 210 

Ordinance requiring inspection of rental hous- 
ing properties at least every three years and 
repair of unfit units is categorically exempt 
from California Environmental Quality Act 


7 


(Ca. App.), 256 

Supplemental environmental impact statement 
is required when volume of timber to be sold 
is reduced so that the state will no longer 


profit from the sale (Mont.), 


39 


Time for approval of applications for permits to 
erect billboards pursuant to the Permit Stream- 
lining Act did not begin to run until a supple- 
mental environmental impact report was pre- 
pared for the first sign, or a mitigated negative 
declaration was issued for the second sign, 
and there could be no “deemed approval’ 
under the California Environmental Quality 
Act. (Cal. App.), 217 

Town did not unreasonably delay or in effect 
deny a special permit application to construct 
a telecommunications facility by requiring a 
carrier to prepare an environmental impact 
statement as part of the review process under 
state environmental quality review act (U.S. 
trial, N.Y.), 134 


ESTOPPEL 

Municipality is not estopped from enforcing 
ordinance limiting parking of commercial ve- 
hicles on residential property by former zon- 
ing administrator's failure to prosecute the 
violation (Va.), 56 


EXCLUSIONARY PRACTICES 

\ suburban municipality maintaining one-acre 
lot zoning and no zoning provision for apart- 
ments, in the face of repeated advice to the 
contrary by engineers and planners, was act- 
ing to exclude racial minorities, in violation 
of the Federal Fair Housing Act and the Civil 
Rights Act (U.S. trial, Tx.), 97 

Court properly awarded builder’s remedy for 
development of affordable housing, but pre- 
vious consent judgment that resulted in zon- 
ing of adjoining parcels for affordable hous- 


ing was not invalid (N.J. App.), 67 





Zoning ordinance effected a taking when it zoned 
a parcel for commercial use and large-lot resi- 
dential planned development with minimum 
house size requirements where the land was 
not viable for commercial use, surrounded 
by nonresidential uses incompatible with large- 
lot residential, and no market existed for houses 
as large as the zoning required (Ga.), 84 


EXCLUSIONARY ZONING 

Ordinance that limits size of retail establish- 
ments does not impermissibly “exclude” com- 
mercial uses; the fact that land zoned for 
mobile homes was developed for more prof- 
itable apartments does not indicate that the 
ordinance impermissibly excluded mobile 
homes (Pa. App.), 49 


FLOODPLAIN ZONING 

Flood control ordinance does not bar continua- 
tion of legal nonconforming industrial use of 
property for storage of materials located in 
residential zone within a floodway (Ill. App.), 
104 


GROUP HOMES 

\ facility offering to housing pregnant, unwed 
teenage girls and providing chapel service, 
spiritual education classes, prenatal care, and 
life-skills training is allowed as part of a con- 
ditional use previously granted for the con- 
struction of a church on the property (Ohio 
App.), 179 

Assisted living residence does not qualify as 
multifamily dwelling in zoning ordinance be- 
cause care services provided to a resident of 
facility are different than those an apartment 
owner would provide toa tenant (Mass. App.) 
110 

Jetermination by city principal planner that 
group home is permitted in single-family 
zone is not a permit decision subject to 
statutory notice and hearing requirements 
under both state and local statutes (Ore 
App-), 17 

Homeless shelter that provides counseling and 
job training operated by not-for-profit corpo- 
ration is a “shelter for adults” under state 
statute providing for licensing of adult care 
facilities that preempts local zoning ordinance 
requirement for special permit. (N.Y. App 
Div.), 237 

Homes used as residences for recovering sub- 
stance abusers are dwellings protected by 
Federal Housing Act despite claim by city 
that houses are rehabilitation centers in vio- 
lation of local zoning regulations. (U.S. trial, 
Conn.), 219 

Use of a house in a single-family residential 
district to perform billing and staffing func- 
tions for a nonprofit corporation that pro- 
vides residential-based services to mentally 
disabled people does not constitute use as a 
group care facility (Minn. App.), 156 


GROWTH MANAGEMENT 
County is not required to comply with direc- 


tives of growth management hearing board 


because county does not meet population cri- 
teria and has not chosen to plan under the 
state act (Wash.), 188 

Growth Management Act requires county to 
determine if proposed subdivision outside of 
interim urban growth area is urban, even if 
other subdivisions with similar lot sizes were 
approved previously (Wash. App.), 301 


HEARINGS 

Although local body may adopt procedural rules 
specifying relevant issues, and thus may limit 
cross-examination at zoning hearing to wit- 
nesses addressing those specific issues, com 
plete denial of right to cross-examination is 
per se unreasonable and violates the Illinois 
Municipal Code (III. App.), 33 

Board was not authorized by statute to conduct 
a third informal hearing on minor subdivi- 
sion and variances, so board’s approval of 
the application following properly noticed 
public hearings was tainted by appearance of 
impropriety (N.J. App.), 68 

County’s approval of subdivision plat is valid 
despite city’s failure to give notice of a hear- 
ing prior to recommending approval of the 
subdivision within its area of impact (Idaho) 
62 

Determination by city principal planner that 
group home is permitted in single-family 
zone is not a permit decision subject to 
statutory notice and hearing requirements 
under both state and local statutes (Ore 
App.), 17 

Governing body acting in quasi-judicial capa 
ity violates procedural due process when mem 
bers receive telephone calls from concerned 
citizens and names of callers and substance 
of comments are not disclosed at relevant 


public hearings (Id.), 7 


HIGHWAYS AND STREETS 

\ municipality does not have statutory power 
to require construction of a street abutting a 
development because the road is not within 
the subdivision (N.C. App.), 177 

Bureau of Land Management determination that 
counties did not establish rights-of-way for 
roads over federal land was supported by 
substantial evidence; continued use of land 
by wagons, horses, and pedestrians does not 
constitute grandfathered construction of a high- 
way (U.S. trial, Utah), 295 

Platted road became a public road by usage 
although it was only used by one adjoining 
owner (Ind. App.), 267 

Rough-proportionality requirement applied to 
a development permit condition to improve a 
half street adjoining the development (Wash 


App.), 98 


HISTORIC PRESERVATION 

\ provision in a historic landmark preserva 
tion statute allowing religious entities to 
exempt particular property from the stat- 
ute was constitutional and not a violation 
of the Establishment Clause of the First 
Amendment (Cal.), 99 
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Electorate’s disapproval of prezoning for planned 
development was not inconsistent with gen- 
eral plan or arbitrary, but was a valid exercise 
of referendum power. (Cal. App.), 21: 
itiative measure providing for removal of struc- 
tures from historic preservation status re- 
quired California Environmental Quality Act 
compliance. (Cal.), 216 
oter adoption of ballot initiative prohibiting 
oil drilling is justifiable exercise of police power 
to protect health, safety, and welfare of com- 

the retroactive application of the 


iolate previously approved 
ise agreement between 
and oil company when all necessary pet 


ssued (Cal 


INJUNCTIONS 


\n order temporarily stopping a city from sell 
I I 


ing community gardens before conducting 
environmental revi 
7 } 


Sale of the 


1ecision an 

\pp.), 44 

Association proved en > 1 an injunc 
tion where it yarable harm 
mentation of systen 

terminations that sub 


US 


permit erroneously 


conters no constitutionally 5 


ction of retail 


velop Dy 
s prior to 
rty owner 


so met burdens to satisfy irements for 


preliminary injunction (| trial \ 17] 


INTERGOVERNMENTAL CONFLICT 
City has discretion to determine budgetary needs 
of community councils, which have author- 
ty to disapprove zoning ordinances, and to 
independent legal counsel 

ipy 

minent (Wash 
yumbia River ommission lacks au- 


thority to invalidate county land-use decision 


after expiration of appeals period (Wash.), 303 


I + + 
Enactment of local! 


law requiring review by 
town of large developments adjoining the 
town, but not within its limits, may violate 
commerce clause, but neighboring munici- 
pality may not bring claims pursuant to fed- 
eral civil rights or the Fourteenth Amend 
ment (U.S. trial, N.Y.), 93 

tatute mandating a process for dispute resolution 
between county and city concerning the use of 
land proposed for annexation, and providing 
that annexation is not effective unti disputes are 
resolved, does not interfere with municipality's 


constitutional right to zone. (Ga.), 196 
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INTERIM ZONING 

Enactment of a resolution establishing a mora- 
torium on issuance of building permits is 
invalid; landowners attempting to obtain per- 
mits or sell property during enforcement of 
moratorium are entitled to develop property 
as they might have prior to moratorium. (W. 
Va.) 

Municipality lacked authority to impose a mora 
torium on subdivision approvals while revis- 


ing its comprehensive plan (Pa.), 285 


INVERSE CONDEMNATION 
\ constitutional amendment by initiative, re- 
quiring local government to compensate land- 
owners for any diminishment in land value 
due to zoning or land-use regulation, was 
unconstitutional because the ballot measure 


did not include the full text of the amend- 

ment and because the ballot measure included 

more than one amendment while the Oregon 
Constitution requires a separate vote on eac h 
proposed amendment (Ore. trial), 95 

Act, regulating use of aquifer, expressly man- 
dated adoption and application of the sub- 
stantive and procedural rules regarding per- 
mits for water wells; thus any action by aquifer 


re 


authority was exception to takings impact 


assessments required by property rights act 
that 


unconstitutional taking has occurred when 


does not recognize claim 
regulation substantially diminishes property 
value but some reasonable use remains (Colo 
\pp-) I 


! 
1 ¢ 


Denial of dredging permit for construction of 

final 71 boatslips in a marina with 201 exist- 

ing boatslips did not amount to an uncom- 
pensated taking (Wis.), 306 

Denial of permit to develop a portion of prop- 
erty must prohibit owner of all or substan- 
tially all practical uses of entire tract of prop- 
erty before a taking without just compensation 
occurs (Wis. App.),81 

Failure to exhaust administrative remedies barred 

im but did not prevent equal pro- 


laims(U.S 


takings cla 
tection and inverse condemnation ¢ 
trial 


Holding of permit does not create property 


Ill.), 86 


right to display sign sufficient to sustain claim 
that a local agency’s reinterpretation of regu- 
lations and revocation of permits amounts to 
1 taking (U.S. trial, N.Y.), 46 

Inclusionary housing ordinance, requiring that 
10 percent of new units be “affordable” and 
providing for a waiver, is constitutional. (Cal 
App.), 215 

Ordinance prohibiting quarrying within city 
limits, using explosives, or heavy equipment 
did not violate mining company’s federal Equal 
Protection rights and challenge claiming the 
ordinance constituted a taking under federal 
law was not ripe, but federal court should not 
have dismissed state law claims (U.S. App 
5th Cir.), 

Owner who never objected to drainage ditch 


160 


project on his agricultural property may sue 


for compensation (Ohio), 282 


Owners’ investment-backed expectations are not 
relevant to analysis of “categorical” taking 
where regulation has deprived owners of all 
economic value of the property (U.S. App., 
Fed. Cir.), 83 

Plan commission vacation of plat with re- 
spect to three lots—thereby removing cov- 


+ 4 
cu 


enants—resul in an uncompensated tak- 
ing for private benefit, despite commission's 
reliance on statute authorizing such actions 
upon findings of “public interest” (U.S. trial 
148 


Property owner not barred from bringing an 


Ind.) 


inverse condemnation action challenging pre 
existing regulations which prohibited the fill 
of coastal wetlands (U.S.), 291 

Requiring owners of land bordering national 
forest to apply for special use permit for use 
beyond use of the general public and for 
surface-disturbing activities on federal land 

taking (U.S. App., 


9th 


did not constitute a 

Cir.), 257 
Unconstitutional taking has not occurred by 

city requiring public utilities to pay the costs 
of protecting installations from construction 
on land when utility bought permanent ease- 


ment from private landowner before p 


rop- 


erty became public (N.Y. App.), 13 

Zoning ordinance effected a taking when it zoned 
a parcel for commercial use and large-lot resi- 
dential planned development with minimum 
house size requirements where the land was 

not viable for commercial use, surrounded 

by nonresidential uses incompatible with large- 

lot residential, and no market existed for houses 


as large as the zoning required (Ga.), 84 


JUDICIAL PROCEDURE 
The zoning board of appeals, in granting area 


variances for the building, properly bal 
anced the proposed benefit to the applicant 
against the potential detriment to the health 


| 


safety, and welfare of the community, as 


prescribed by the governing statute. (N.¥ 


JUDICIAL REVIEW 

\ county commission's de novo review of an 
agency’s development plan approval is a de- 
velopment order, subject to challenge for in- 
consistency with comprehensive plan. (Fla 
\pp ) 194 

An appeal, rather than a petition for a writ of 

certiorari, is the appropriate remedy to ob- 

tain judicial review of a zoning matter (S.D.) 

140 

ircuit court does not have jurisdiction to heat 

claims regarding errors in city’s land use de- 

cisions that could have been reviewed by the 


Land Use Board of Appeals (Ore. App.), 136 
ity’s decision to recommend that county ap- 
prove subdivision within city’s area of im- 
pact was not a final order, subject to judicial 
review (Idaho), 61 

ourt does not retain jurisdiction, after uphold- 
ing condition imposed on variance, to en 
force conditions imposed on variance (Wis 
\pp-), 189 
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MOBILE/MANUFACTURED HOMES 

\ppro\ al of tax increment financing for urban 
renewal project was improper where subdi- 
vision plan for area excluded manufactured 
housing and a planned 4,000-foot street end 

was inconsistent with city's 


lowa), 149 


ing in cul-de-sac 
general plan 


Ordinance that limit ze of retail establish 


exclude” com 


ments does not impermissibly 


mercial uses; the fact that land zoned fot 


mobile homes was deve loped ror more prot 
itable apartments does not indicate that the 


ordinance impermissibly excluded mobile 
\pp } 49 


fusal to consider expansion of le 


homes (Pa 


gal 


Own s re 
nonconforming mobile home park to adjoin- 


r 


ing lots violated statutory scheme requiring 


that municipalities give “reasonable consid- 


eration” toallowing expansion of mobile home 
parks in their existing locations (Me.), 89 

Variance from zoning ordinance prohibiting 
mobile homes in single-family residential dis- 


trict may be held invalid if contrary 


\pp 


nonconforming mobile home 


to public 


interest (Ga 125 


Whether a park 


agement area the 


ust n 


Columbia River Gorg nic Area has been 


discontinued must be determined under state 


oroot of intent to aban 


iw, whic 
don the use (Wash. App.), 162 
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MUNICIPAL LIABILITY 
piat 


so parish is not liable to own 


Approval of subdi iO! Ss a Giscretionary 


legislative act 


ers of a house in a new subdivision located in 


for the 


in area W1 allegedly poor drainage 


tlooding of the house (La. App.), 150 


NONCONFORMING USFS 
ty’s conditional use approval of hotel's tourist 


units in a mixed-use district, preceding the 


ive date of a new control, was a lawful 


property even though the units 
ere not used by tourists before that effective 
\pp.), 1 


Although original variance for landfill contained 


0) 


date (Cal 


ylimiton size of i 


indfill, subsequent owner 
ived right to proceed without municipal 


ipproval by applying for specia 


exception; 
special exception conditions giving town a 
discount for waste disposal, while imposing 
surcharge for disposal of waste from other 
towns, is invalid. (N.H.), 232 
Boathouse used for occasional overnight stays 
where toilet and hot water facilities had been 


inoperable for many years cannot be 


grandfathered ina 


use (Me.), 107 


s continuation of previous 


County’s grant of conditional use permit to exist- 
ing landfill in connection with initial zoning, so 
that landfill would not become a legal noncon- 
forming use did not violate Due Process rights 

aaa 


of owner or statute. (Kan. App.), 223 


Downzoning was improper when the mix of 
uses and densities surrounding the rezoned 
irea was consistent with the higher zoning, 
when it would render more than 40 percent 
of the properties in the downzoned district 
nonconforming or more nonconforming, and 
when performed not in furtherance of a com- 
prehensive plan but on the initiative of an 


alderman at the behest of a homeowners 
group (Ill. trial), 147 

Failure to conduct a nonconforming use on a 
parcel of land for longer than the period stated 
in the zoning code allows creates a presump- 


tion of abandonment of the nonconforming 


land use (Wash. App.), 77 

Flood control ordinance does not bar continua- 
tion of legal nonconforming industrial use of 
property for storage of materials located in 

residential zone within a floodway (Ill 


104 


Issuance of permits for the expansion of use of 


\pp.) 


nonconforming use does not create common 
law vested right to continue development 
when notice of possible denial of special use 
permit is given by local it (N.C 


App.), 112 


Junkyard owner 


governmel 


is not exempt from junkyard 
ordinance nonconforming use when appli- 
cable regulation is not zoning ordinance (Pa 
\pp.), 18 


Landowner’s sign which state had not vet 


issued permit when city annexed land, was 


not protected by grandfather statute; rather 
illegal activity under state law became illegal 
under municipal ordinance by virt 

ing change (Tenn. App.), 52 
Licensing scheme applicable to adult bookstore 


found unconstitutional does not entitle busi- 


ness to continue operating as a preexisting 
1 


nonconforming use after amended ordinance 


Cal 
corrects the flaws Oth Cir.), 231 
Mere 


ing sign does 


U.S. App 
intent to illuminate an outdoor advertis- 
1ot prove existence of legal 
nonconforming use unless a substantial step 


was taken by landowner to light the 


(Mo. App), 131 


Nonconforming use of sand and gravel mine 


sign 


did not extend to owner’s adjoining lot, ab- 

sent evidence of preexisting intent to expand 

operation to that lot (N.J. App.), 41 
Objecting property not denied 


owners were 


procedural due process during application 
process for a special use permit to allow a 
beauty salon to operate in a residential area 
and city planning commission's decision to 
grant the special use permit was not arbitrary 
and capricious. (U.S. App., 6th Cir.), 228 

Owner of nonconforming mobile home park in 
floodplain has a vested right to continue mo 
bile home park use, but not a vested right to 
replace individual mobile homes or add mo- 
bile homes without bringing sites into com- 
pliance. (Okla. App.), 242 








Judicial Decisions 





Property owner seeking to divide existing par- 
cel into three building lots does not need use 
variances to maintain living quarters in cot- 
tage and garage because zoning ordinance 
does not contain prohibition against the in- 
crease in the intensity of a prior nonconform- 
ing use. (N.Y. App.), 238 

Property owner's intended use of a parcel of 
land as a hog farm will be recognized as a 
prior nonconforming use only if work of a 
substantial nature, beyond mere preparation, 
had materially and objectively changed the 
land itself before the enactment of the zoning 
ordinance rendering the use nonconforming 
(Mich. App.), 129 

Telecommunications tower that was to be ex- 
panded was a nonconforming use rather than 
a nonconforming structure, and the common 
law test should have been applied to deter- 
mine whether the extension of the tower’s 
height was a permissible expansion of a non- 
conforming use. (N.H.), 233 

lo prove a municipality selectively enforced 
zoning regulation in a discriminatory man- 
ner requires evidence that discrimination 
was a conscious and intentional act (N.H.), 
172 
»wn's refusal to consider expansion of legal, 
nonconforming mobile home park to ad- 
joining lots violated statutory scheme re- 
quiring that municipalities give “reason- 
able consideration” to allowing expansion 
of mobile home parks in their existing loca- 
tions (Me.), 89 

Whether a nonconforming mobile home park 
use in the special management area of the 
Columbia River Gorge Scenic Area has been 
discontinued must be determined under state 
law, which requires proof of intent to aban- 
don the use (Wash. App.), 162 

Zoning board did not act arbitrarily by denying 
nonconforming business a building permit to 
expand on adjoining property previously 
joined together into a single parcel for tax 
purposes because tracts were separate and 
business never operated on second tract when 
initially established as a nonconforming use 
(Tenn. App.), 184 


NOTICE 

Board was not authorized by statute to conduct 
a third informal hearing on minor subdivi- 
sion and variances, so board’s approval of 
the application following properly noticed 
public hearings was tainted by appearance of 
impropriety (N.J. App.), 68 

Building permits issued between the date of 
adoption and the effective date of ordinance 
are valid under prior law because ordinance 
restricting retail building permits becomes 
effective after 30 day referendum period, 
which starts when the first full and correct 
version of the ordinance is available to pub- 
lic. (Ariz. App.), 

County acted properly in adopting a zoning 


213 
plan for unzoned portion of the county where 
the board gave notice of the public hearing, 


the notice was unambiguous, the 90-second 








limit on speakers at the public hearing was 
proper, and the county planning depart- 
ment could prepare the plan. (Colo. App.), 
218 

County’s approval of subdivision plat is valid 
despite city’s failure to give notice of a hearing 
prior to recommending approval of the subdi- 
vision within its area of impact (Idaho), 62 


NUISANCES 

Neighboring owners were not entitled to notice 
of issuance of permit for a concrete batching 
plant, determined to be a permitted use in a 
light industrial district, and the plant did not 
constitute a nuisance in area zoned light in- 
dustrial even though the area was subsequently 
rezoned (La. App.), 151 

Ordinance prohibiting accumulations of debris 
that create visual blight or constitute health 
or safety hazards is valid. (Ariz. App.), 1 

Town provided owners reasonable opportu- 
nity to repair and followed statutory proce- 
dures in ordering demolition of a building 
that had been ina state of deterioration for 20 
years. (N.C. App.), 240 


OPEN SPACE 

Local zoning ordinance prohibiting tall or light 
industrial structures in conservation zone lim- 
ited to agricultural or open space use is valid 
and constitutional, absent showing that it ef- 
fectively excluded construction of all wire- 
less telecommunications towers in jurisdic- 
tion (U.S. trial, Pa.), 72 


PARKS 

County deprived abutting owners of substan- 
tive due process when it denied them access 
to public street, based on the alleged exist- 
ence of a five-foot-wide county “park” be- 
tween their property and the street (U.S. App., 
5th Cir.), 161 

Local governing body’s siting policy for uses in 


“parks and open areas” 


category 1s not a 
land use regulation” or “development ordi- 
nance,” however, land use board of appeals 
and reviewing courts may reject local gov- 
erning body’s interpretation of locality’s land 
use legislation if interpretation is clearly wrong 
(Ore. App.), 96 


PLANNED UNIT DEVELOPMENT 

Denial of application for comprehensive plan 
amendment to permit planned unit develop- 
ment with residential, retail, and office space 
in rural area was not arbitrary and did not 
depriv e dev eloper of due process (Fla App ) 
145 

Rezoning of land in residential / professional 
institutional subcategory to planned urban 
development classification for use as a hotel 
was inconsistent with comprehensive plan 
(Fla. App.), 143 

Rezoning to prohibit proposed subsidized low- 
income housing is justified when substan- 
tial evidence exists that area has changed 
(Miss.), 9 


PLANNING 

4 suburban municipality maintaining one-acre 
lot zoning and no zoning provision for apart 
ments, in the face of repeated advice to the 
contrary by engineers and planners, was act 
ing to exclude racial minorities, in violation 
of the Federal Fair Housing Act and the Civil 
Rights Act (U.S. trial, Tx.), 97 

County development code restricting develop 
ment on riparian zones applies only to lands 
that have been properly inventoried and iden 
tified in county plan documents (Ore. App 


113 


PLANNING COMMISSIONS 

A city planning commission has broad discre- 
tion in determining whether to grant or deny 
petitions for map changes, and hence there 
no entitlement to that benefit that would sup- 
port a claim for denial of substantive duc 
process (U.S. trial, La.), 34 

Members of the planning board, notwithstand- 
ing their conflict of interest, will be permitted 
to rule ona development application, when it 
is impossible to obtain a majority vote wit! 
out such members, consistent with their duty 
to protect the public interest (N.J. trial), 133 

Planning board can waive strict application of 
subdivision standards in certain circumstances 
but lacks authority to waive zoning ord 
nance provisions (Me.), 269 

Town planning board does not need to hold 
public hearing prior to settling suit with wire 
less service provider and is not required t 
follow special permit procedures understate 
and local zoning laws when granting a per 
mit mandated by a federal order (U.S. tr 
Mass.), 128 


PREEMPTION 

Although railroad refueling station is subject to 
the jurisdiction of the Surface Transportation 
Board, the railroad may voluntarily comply 

with local regulations and county may issue 

conditional use permits (U.S. trial, Wash.), 23 

Determination as to regional transit authority's 
immunity from city zoning ordinances was 
decision for the court, not municipal plan 
ning and zoning commission (Ohio App 

Federal Aviation Act does not preempt loca 
zoning and environmental laws (Vt.), 115 

Homeless shelter that provides counseling and 
job training operated by not-for-profit corpora 
tion is a “shelter for adults” under state s 
providing for licensing of adult care facilities 
that preempts local zoning ordinance require 
ment for special permit. (N.Y. App.), 237 

Interstate Commerce Commission Terminatiotr 
Act does not preempt application of loca 
zoning and licensing ordinances to lessee’s 
operations on railway property (U.S. tria 
Fla.), 146 

Proposed development could reasonably sat 
isfy lot requirements of both zoning code and 
interim critical areas regulation, and thus 
zoning code requirements were not super 
seded by interim critical areas regulation 


(Wash. App.), 78 
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rebuttal, but the fact that the An 
ible to remember and ( 


of the communication t 
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onscious and intentional act (N.H.), 172 : 
rd does not need to hold 
r to settling suit with wire 
’r and is not required to 
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Mass.), 1 
Town zoning f appeals is an advisory Cl 
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peal for a violation determination by the code 
enforcement officer or board of selectmen 


because the town did not provide 


zoning ordinance (Me.), 169 
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»proval of subdivision piat is a discretionary 
t i 


legislative act, so parish is not liable to own- 


2) [ 
lL, > » | > j 
ers of a house in a new subdivision located in 
an area with allegedly poor drainage 


flooding of the house (La App 150 

ty was not required to make provision for 
every type of commercial use or to make 
findings concerning impact on specific uses 
when it amended its zoning ordinance to 
limit the zones in which large format retail 
operations may locate (Ore. App.),70 

assification of land is a legislative decision 


not subject to judicial review (Alaska), 25 


1 

osed meetings by local government agen- 
cies are exempt from the Open Meetings 
\ct when they are for the purposes of meet 
ing with counsel and discussing pending or 
ongoing litigation or settlements (Ga. App.), 


103 








Judicial Decisions 





Denial of rezoning by township board is legis- 
lative act, which landowner is not required to 
appeal in order to bring suit raising constitu- 
tional claims (Mich. App.), 155 

Initiative measure prov iding for removal of struc- 
tures from historic preservation status re- 
quired California Environmental Quality Act 


51 
210 


compliance. (Cal.), 

Statute giving town board the authority to re- 
view zoning application to determine whether 
to authorize town administrator to issue a 
zoning permit under old or new bylaws dur- 
ing amendment process and containing no 
standards to limit the exercise of discretion is 
unconstitutional (Vt.), 186 

Town’s attempt to enact a zoning ordinance 
without a map that illustrated the text of the 
ordinance violated enabling act and was in- 
valid. (Utah App.), 209 


PUBLIC FACILITIES 

Determination as to regional transit authority's 
immunity from city zoning ordinances was 
decision for the court, not municipal plan- 
ning and zoning commission (Ohio App.), 
158 

Local governing body’s siting policy for uses in 
“parks and open areas” category is not a 

‘land use regulation” or “development ordi- 

nance,” however, land use board of appeals 

and reviewing courts may reject local gov- 

erning body's interpretation of locality’s land 

use legislation if interpretation is clearly wrong 


(Ore. \pp ) 96 


PUBLIC LAND 

County deprived abutting owners of substan- 
tive due process when it denied them access 
to public street, based on the alleged exist- 
ence of a five-foot-wide county “park” be- 
tween their property and the street (U.S. App 


5th Cir.), 161 


PUBLIC UTILITIES 

Authority of Public Utility Commission does 
not preclude judicial review of tort claims 
relating to increase in voltage in transmission 
lines; adjoining owners failed to state claims 
for inverse condemnation and trespass as a 
result of increase, but had a viable claim for 
intentional nuisance (Colo.), 258 

Unconstitutional taking has not occurred by 
city requiring public utilities to pay the costs 
of protecting installations from construction 
on land when utility bought permanent ease- 
ment from private landowner before prop- 
erty became public (N.Y. App.), 13 

Where local government is considering need 
for public utilities as nonfarm use in exclu- 
sive farm use zone, state law applies only to 
need for facility itself, and leaves any deci- 
sion concerning methods of providing par- 
ticular public services to be made by local 
governments under other appropriate crite- 


ria and considerations (Ore. App.),71 


REDEVELOPMENT 

Approval of tax increment financing for urban 
renewal project was improper where subdi- 
vision plan for area excluded manufactured 
housing and a planned 4,000-foot street end- 
ing in cul-de-sac was inconsistent with city’s 
general plan (lowa), 149 

The desire to improve an area is insufficient to 
justify the extraordinary powers of commu- 
nity redevelopment absent an actual exist- 
ence of blight (Cal. App.), 100 


RELIGIOUS INSTITUTIONS 

A provision in a historic landmark preservation 
statute allowing religious entities to exempt 
partic ular property trom the statute was con- 
stitutional and not a violation of the Estab- 
lishment Clause of the First Amendment (Cal.), 
99 

City cannot deny special permit for church, 
based on comprehensive plan goal of creat- 
ing a commercial corridor in the area, where 
churches are identified as special uses in the 
district and the church otherwise met special 
use criteria (Ill.), 265 

Imposition of condition on variance for Hindu 
temple to be located in a former nightclub in 
an industrial area, requiring that off-duty of- 
ficers be hired to direct traffic and monitor 
occupancy was unreasonable ( U.S. App. 3rd 
Cir.), 278 

Rejection of church's application to expand 
school, on grounds that the application did 
not meet the requirements for a special ex- 
ception, did not violate the Florida Religious 
Freedom Restoration Act (Fla. App.), 30 

Rigid application of height restrictions to church 
steeple would impair the character of the 
temple without advancing any municipal con- 
cern. (Mass.), 200 

Transitional apartments for homeless families in 
former convent are not located in an accessory 
building within meaning of zoning code pro- 
hibiting the use of accessory buildings as dwell- 
ing units in residential districts (Ohio), 48 

Zoning ordinance exempting parochial school 
expansion from special exception requirement 
in residential zone does not advance religion 
or foster a relationship between the state and 
a religious institution (U.S. App. 4th Cir.), 108 


REZONING 

\ city can deny a zoning change request when 
relying on the concerns of interested citizens 
if there is a reasonable debatable basis for the 
decision (Utah App.), 185 

A city planning commission has broad discre- 
tion in determining whether to grant or deny 
petitions for map changes, and hence there is 
no entitlement to that benefit that would sup- 
port a claim for denial of substantive due 
process (U.S. trial, La.), 34 

Although local body may adopt procedural rules 
specifying relevant issues, and thus may limit 
cross-examination at zoning hearing to wit- 


nesses addressing those specific issues, com- 


plete denial of right to cross-examination is 

per se unreasonable and violates the Illinois 

Municipal Code (Ill. App.), 33 

Although proving equal protection violation is 
difficult, landowner may successfully clain 
such violation when town engages in com 
munity-wide rezoning effort without exan 
ining the particular suitability of parce 
land for new zoning (Wis.) 

Clients failed to staie malprac 
attorney who misfiled a challenge to der 
rezoning because they were unable to estab 
lish that rezoning would have been granted 
proponents of rezoning must prove s ubs 
tial change in circumstances and public b 
efit. (Wash. App.), 212 

Denial of application for rezoning and s1 
scale comprehensive plan amendment 


legislative in nature and should 
reviewed under the 
dard (Fla App ), 167 
Denial of rezoning by township board is le 
lative act, which landowner is not requirec 
appeal in order to bring suit raising const 
tional claims (Mich. App.), 155 
Downzoning was improper when the mix of 


uses and densities surrounding the rezoned 


area was consistent with the higher zoning 

when it would render more than 40 percent 

of the properties in the downzoned distr 

nonconforming or more nonconforming 
when performed not in furtherance of a con 
prehensive plan but on the i ative of 
alderman at the behest of a homeowners 
group (Ill. trial), 147 

Proposed zoning change may be denied despite 
consistency with comprehensive plan (K\ 
\pp ) SS 

Rezoning of land in residential / professiot 
institutional subcategory to planned 
development classification for use as 
was inconsistent with comprehensi' 
(Fla. App.), 143 

Rezoning to prohibit proposed subsidized 
income housing is justified when 
evidence exists that area has cha 


App ) 9 


SHOPPING CENTERS 
Denial of site plan approval for McDonald's 
restaurant, immediately following appro 
of a sit-down restaurant on adjoining 
erty, does not violate company’s civil 

because McDonald’s has drive-through 


ture (U.S. trial, Mich.), 8 


SIGNS AND BILLBOARDS 

Billboard that was not a lawful use at the time 
construction was not a lawful nonconforn 
ing use years later and town could require 


removal. (Va.), 2 


48 

City flag ordinance regulating the size of Ame! 
can flags and height of flagpoles in vari 
zoning districts for aesthetic purposes is 
valid content-neutral time, place 
ner regulation under the First Amendn 


(U.S. App., 4th Cir.), 175 
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pared for the first sign, or a mitigated nega- 


declaration was issued for the second 


na +} YT , nr 
ind there could be no 


deemed ap- 


under the California Environmental 


Cal. App.), 217 


SITE PLANS 
Denial of site plan a | ul for development 


not in complian 


iaster plan did not 
deny developer due process, although the 


development had been given provisional ap 
proval based on a finding that it did comply 
with the plan (Fla. App.), 60 

1 


Prior subdivision approval 


j 
V1 ip} 


from conductir 


I 
riance grantins vi tenant ability to 
ll fine furniture does not prohibit sale of 
lawn furniture by new tenant when 


yrdin n ariance distinguishes 


ndoor furniture (Conn 


SPECIAL EXCEPTIONS 


‘d was required to deny an 

é xception Variances 

hen application was 
inconsiste | 

195 

Homeowner's use of her property as a child 

will be permitted by a special excep 

the specific standards set forth in 

* ordinance are met (Pa. App.), 138 

Wireless telecommunications service provider 


s not a “public within the meaning of 


tion of tower in 


183 


SPECIAL USE PERMITS 


Action by city council to deny special use per 


mit is not an suse of discretion when ippil 


cant falist nstrate construction of con- 


venience st nd gas station could spare 
significant oak tree on property (Ga.), 31 


opecial use perm issued [to ope rate a ware 


house was void at the time of issuance be 
cause it was issued for an improper purpose 
the purported pecial use rights transferred 
to sublessee were void and meaningless, and 


sublessee’s request for an occupational license 


was properly denied. (Ga 


SPOT ZONING 
Rezoning of land used by nonconforming in 


dustrial use to accommodate that use was 


illegal spot zoning when consistency with 


Relief from zor y OF nce provision that that comprehensive plan and impact on neigh- 


prohibits repairs to billboards in excess of 50 


borhood prope rty was not considered (N.Y 


C¢ 


yf th riginal costs is not properly a ), 111 
lance because it does not Town board did not engage in illegal spot zon 


location of the ing when rezoning property from residential 


structure to commercial for assisted living senior facil- 


Time for approval of applications tor permits to ity when condition attached to approv al re- 


erect billboards pursuant to the Permit Stream stricts future use of property, and neighbor- 
lining Act did not begin to run untila supple hood contains a mix of family residences and 


mental environmental impact report was pre apartment complexes. (N.Y. App.), 206 
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STANDING 
\ suburban municipality maintaining one-acre 
lot zoning and no zoning provision for apart- 
ments, in the face of repeated advice to the 
contrary by engineers and planners, was act- 
ing to exclude racial minorities, in violation 
of the Federal Fair Housing Act and the Civil 
Rights Act (U.S. trial, Tex.), 9 


An appeal, rather than a petition for a writ of 


certiorari, is the appropriate remedy to ob- 
tain judicial review of a zoning matter (S.D.) 
140 

Evidence supported finding that industrial de- 
velopment plan was a pretext to condemn 
dev eloper s land and prevent construction of 
affordable housing; developer had standing 
to seek an injunction prohibiting implemen 
tation of the plan (Conn.), 260 

Neighboring town did not have statutory au- 
thority to challenge another town’s volun 
tary annexation of an adjoining neighbor 
hood, and thus did not have standing to bring 

iratory judgment action challenging 

the validity of the annexation ordinance (N.C 
\pp ) 280 

Property owner lacked standing to challenge 
board of appeal’s decision to grant abutting 
property owner's variance because property 
owner did not set forth credible evidence to 
substantiate allegations (Mass \pp 

Unincorporated “council,” purporting 

resent school district, town and villages 

which had apparently not passed resolutions 

1uthorizing suit in a challenge to rezoning 


lacked standing (N.Y. trial), 157 


SUBDIVISION 


\ municipality does not have statutory power 


to require construction of a street abutting a 


development because the road is not within 
the subdivision (N.C. App.), 17 


Action on preliminar vision plan by town- 


ship board is a final decision and applicant 


waives right to challenge a condition imposed 


during approval process if the applicant agrees 


a} 
to the condition (Pa. App.), 114 


\ppeal of final subdivision plat approval is 
t 


barred and issue of compliance with compre- 

hensive plan may not be revisited where no 
tice was given of hearing on preliminary ap- 
proval, preliminary approval was not appealed 
ind developer invested substantial sums in 
reliance on preliminary approval (Idaho), 85 

\pprov al of subdivision plat is a discretionary 
legislative act, so parish is not liable to own 
ers of a house in a new subdivision located in 
an area with allegedly poor drainage for the 
flooding of the house (La \pp ), 150 

\pproval of tax increment financing for urban 
renewal project was improper where subdi- 
vision plan for area excluded manufactured 
housing and a planned 4,000-foot street end- 
ing in cul-de-sac was inconsistent with city’s 
general plan (lowa), 149 

Attempt by developer to remove school impact 


fee by filing a second revised application with- 








Judicial Decisions 





out a fundamental difference cannot circum- 
vent final determination of approved pre- 
liminary plat by county (Wash. App.), 187 

Board was not authorized by statute to conduct 
a third informal hearing on minor subdivi- 
sion and variances, so board’s approval of 
the application following properly noticed 
public hearings was tainted by appearance of 
impropriety (N.J. App.), 68 

City’s decision to recommend that county ap- 
prove subdivision within city’s area of im- 
pact was not a final order, subject to judicial 
review(Idaho), 61 

County’s approval of subdivision plat is valid 
despite city’s failure to give notice of a hearing 
prior to recommending approval of the subdi- 
vision within its area of impact (Idaho), 62 

Grandfather clause contained in new ordinance 
requires subdivision application be reviewed 
consistent with staff interpretation of prac- 
tices and procedures in effect at the time of 
filing. (Va.), 247 

Holder of a subdivision permit does not have 
vested right to zoning permits under zoning 
codes applicable at the time subdivision per- 
mit application was submitted (Vt.), 20 

Owner has no right to lake access enforceable 
against developer of adjacent subdivision; 
plan commission did not deprive owner of 
due process by failing to notify him of plan to 
construct a levee that blocked access to part 
of the lake (Ind. App.), 268 

Planning board may not base disapproval of 
definitive subdivision plan on impact of as- 
sociated construction process absent compre- 
hensive, reasonably definite, and carefully 
drafted regulation (Mass. App.), 153 

Prior subdivision approval does not bar village 
from conducting site plan review under its 
steep slope law (N.Y. trial), 14 

Private land survey map showing division of a 
three-acre parcel of land into two lots lacking 
minimum street frontage requirement does 
not constitute a subdivision under village 
code allow ing such lots in existence before 
effective date of ordinance (N.Y. App. ), 279 

Property owners who subdivided their prop- 
erty without the town’s approval were not 
entitled to rely on the ultra vires actions of the 
town clerk who accepted the deeds for the 
separate lots for recording and then sepa- 
rately taxed each lot. (R.1.), 244 

Proposed development could reasonably satisfy 
lot requirements of both zoning code and in- 
terim critical areas regulation, and thus, zoning 
code requirements were not superseded by in- 
terim critical areas regulation(Wash. App.), 78 

Statute that provides three-year prescription 
period will apply to actions for damages aris- 
ing out of a taking, but not to claims that seek 
declaratory relief on the propriety and law- 
fulness of a city-parish’s actions in revoking 
the statutory dedication of rights-of-way, re- 
scinding its prior approval of a subdivision, 
and denying developer's request for approval 
of anew subdivision plan (La. App.), 127 











Town may call subdivision performance bond 
even though no lots have been conveyed prior 
to lapse of subdivision approval (Conn.), 28 

Uses ona split lot lying in more than one zoning 
district must conform to minimum lot front- 
age requirements for each district in which 
the land is located (Vt.), 297 


TAXATION 

Approval of tax increment financing for urban 
renewal project was improper where subdi- 
vision plan for area excluded manufactured 
housing and a planned 4,000-foot street end- 
ing in cul-de-sac was inconsistent with city’s 
general plan (lowa), 149 

Failure to pay real estate taxes by due date does 
not defeat claim of adverse possession (Mont.), 
274 

Impact fees imposed for water and sewer ser- 


vices were assessments rather than taxes (S.C.), 
139 


TELECOMMUNICATIONS 

City council acted within its authority in ap- 
proving variance for 133-foot communica- 
tions tower on an electrical substation in a 
residential district, despite planning 
commission's determination that the facility 
would have a negative impact on the area. 
(Wash. App.), 

Court properly approved settlement agreement 
under which town issued a permit for a wire- 
less telecommunications tower in a church 
steeple because facility complied with all zon- 
ing requirements, federal Telecommunications 
Act policies dictated that remand for addi- 
tional hearings was not required (U.S. App. 
Ist Cir.), 154 

Denial of a permit to construct 80-foot telecom- 
munications tower, designed to look like a 
ship’s mast in the adjoining harbor, was not 
supported by substantial evidence (U.S. trial 
Mass.), 64 

Denial of conditional use permit for a 175- 
foot tower in a community business dis- 
trict, near residential areas, was supported 
by substantial evidence and did not violate 
federal Telecommunications Act (N.C. App.) 
178 

Denial of zoning permit to build cellular tower 
because applicant failed to exhaust the pos- 
sible placement of antennae on existing 
nearby towers or buildings is a valid objec- 
tion by zoning commission (U.S. trial, Conn.), 
102 

In order to satisfy the test of whether local 
regulation of personal wireless service facili- 
ties has had effect of prohibiting provision of 
such services in violation of the Federal Tele- 
communications Act, provider must show 
significant gap in service in particular area 
and that manner in which it proposes to fill 
significant gap in service is least intrusive on 
values that local regulations sought to serve 
(U.S. App., 3rd Cir.), 50 


Local zoning ordinance prohibiting tall or light 
industrial structures in conservation zone lim 


ited to agricultural or open space use is valid 
and constitutional, absent showing that it ef 
fectively excluded construction of all wir 
less telecommunications towers in jurisdic 
tion (U.S. trial, Pa.), 72 


Subsection of statute that l 


pplies to appro\ 


a} 
transmission towers more than 200 feet does 
not presuppose that towers of more than 20( 
feet that have been approved have passed the 
necessity test of the subsection that applies to 
towers under 200 feet requires (Ore. Ap} 
137 
Substantial evidence must support concern of 
adjoining landowner regarding harmful emis- 
sions from cellular tower and claim that addi- 
tional sites are available for location of facil- 
ity under federal communications statute (U.S 
App., 6th Cir.), 105 
Telecommunications tower that was to be ex 
panded was a nonconforming use rather than 
a nonconforming structure, and the commor 
law test should have been applied to detet 
mine whether the extension of the tower's 
height was a permissible expansion of a non- 
conforming use. (N.H.), 233 
own did not unreasonably delay or in effect 
deny a special permit application to construct 
a telecommunications facility by requir 
carrier to prepare an environmental impact 
statement as part of the review process under 
state environmental quality review act (U.S 
trial, N.Y.), 134 
Town planning board does not need to hold « 
public hearing prior to settling suit with w 
less service provider and is not required 
follow special permit procedures understat 
and local zoning laws when granting a 
mit mandated by a federal order (U.S. tria 
Mass.), 128 
own’s aerial and height restrictions regar« 
wireless communications antennae were ra 
tionally related to legitimate government 
purposes of preserving town’s unique char 
acter and minimizing negative impacts, but 
application of zoning ordinance created sub 
stantial gap in provision of w ireless services 
in violation of federal Telecommunications 
Act of 1996 (U.S. trial, Mass.), 37 
ireless telecommunications service provider 
is nota “public utility” within the meaning of 
special use exception for erection of tower 
residential district (U.S. trial, Pa.), 183 
ireless telecommunications service pro 
vider’s permit to build a 150-foot tower 
properly denied where there was substa1 
tial evidence to show that it did not meet 
minimum visual impact criteria. (U.S. App 
lst Cir.), 227 
Zoning restriction imposing 


height lim 


of 35 feet in residential; district is reasonabk 
means of maintaining character of the neig! 
borhood and not automatically considered 
exclusionary zoning under Telecommunic 


tions Act (U.S. App, 3rd Cir.), 286 
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VARIANCES 


ibstandard-sized 


Indexes 





parcels and, therefore, the “self-<« reated hard- 
ship rule” precluded granting a dimensional 


variance. (R.1.), 246 


revious use of residential property as sheet 


uant to variances, does not 

> owners to use property for any com 
light industrial use (Pa. App.), 1 

wner seeking to divide existing pat 

»} 


Dullding lots ¢ 


10es not need use 
ntain living quarters in cot 
because zoning ordinance 
in prohibition against the in- 
nonconform 
y uS€ 
roperty owner was not entitled to a dimen 
sional variance so as to enable her to subdi 
vide her property into two lots, thereby creat 
to demonstrate 
tan unnecessary ha hip stemming from 
unique physical characteristics ¢ ynditions 
would result if the variance wv denied (P 
\pp.), 288 
sized lot was 
ge require 
ed before t 
was adopted 
the frontage require- 


zoning ordi- 


to support findings for 


na 
ina 


Irds IN excess < 
' | 


il costs is not properly a 


wace because it does not 


muni lity selectively enforced 
zoning Jvulation in discriminatory man 
ner requires evidence that discrimination was 


conscious and intentional act (N.H.), 1 


75 
manager has authority to request a re- 
aring on variance. (N.H.), 236 


iriance gr ng previous tenant ability to 


sell fine niture does not prohibit sale of 
furniture by new tenant when 
neither ordinance nor variance distinguishes 
between lawn and indoor furniture (Conn 
\pp) 6 
iriance condition that prohibits rental of prop- 
erty deprives owner of full use of property 
when surrounding homes without the restric 
tion exist with the same district (Conn.), 261 
iriance for brick path, constructed on residen- 
tial property in Chesapeake Bay critical area 
buffer zone to accommodate wheelchair, was 
1 reasonable modification of zoning require- 


ment (Md.), 90 
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Variance from zoning ordinance prohibiting 
mobile homes in single-family residential dis- 
trict may be held invalid if contrary to public 
interest (Ga. App.), 125 

Waiver of requirement of 30-foot buffer be- 
tween residential and commercial properties 
was illegal and not supported by evidence 
because the “hardship” was ¥ when 
the owner’s predecessor obtained rezoning 

he rubble-filled pr , to commercial 
designation; construction on the property did 
not render appeal of the variance moot (Neb 
App.), 91 

Where parcel owned by son of the owners of 
adjoining parcels, and where a local ordi- 
nance allowed consideration of contiguous 
lots owned by spouses or children as single 


| a | 
iot for setback purposes, successor land- 


1 build to setbacks of the com- 
bined parcel even though the setbacks for 


the individual lot would not allow building 


App.), 63 

board lacks the authority ¥ 
condition on a parcel of land that is not the 

% the variance in question (Conn 

\pp.), 122 

7 j | 

Zoning board’s finding li ition to pre- 
Civil War era house would not have a nega- 
tive impact on neighboring property and would 
improve the property by providing additional 
space did n istify grant of dimensional 
ariances (N.J. App.), 92 


VESTED RIGHTS 

Building permit erroneously issued to develope r 
confers no constitutionally protected property 
right on the developer and therefore did not 

lieve him of the requirement of proving I 
1arm in order to prove entitlement to 

1 preliminary injunction (La. App 26 
any’s removal of overburden, which did 
notrequire a mining permit constituted “min- 
ig use of the property prior to its zoning for 
residential use so that company had a vested 
right to use the property for granite mining 

S.C. App.), 74 

Yeveloper has vested right to application of 
storm drainage ordinance in effect at time of 
application for subdivision approval, although 
short plat application did not show proposed 
storm drainage facilities (Wash.) 

Growth Management Act requires county to 
determine if proposed subdivision outside of 
interim urban growth area is urban, even if 
other subdivisions with similar lot sizes were 
approved previously (Wash. App.), 301 

Holder of a subdivision permit does not have 
vested right to zoning permits under zoning 
codes applicable at the time subdivision per- 
mit application was submitted (Vt.), 20 

Issuance of permits tor the expansion of use of 
nonconforming use does not create common- 
law vested right to continue development 
when notice of possible denial of spec ial use 
permit is given by local government (N.C. 
App.), 112 








Judicial Decisions 





Landowners’ right to complete construction vests 
where owners have valid permit, have made 
substantial changes to property and incurred 
substantial expenses, construction was un- 
dertaken in good faith, and owners relied 
upon ordinances in existence at time permit 
was issued and at time of later agreement to 
phase project (Me.), 152 

Owner of nonconforming mobile home park in 
floodplain has a vested right to continue mo- 
bile home park use, but not a vested right to 
replace individual mobile homes or add mo- 
bile homes without bringing sites into com- 
pliance. (Okla. App.), 242 

Property owner planning construction of re- 
tail stores acquired vested right to develop 
by obtaining all discretionary approvals prior 
to effective date of ordinance; property owner 
also met burdens to satisfy requirements 
for preliminary injunction (U.S. trial, Nev.), 
171 

Purchase of wastewater permits authorizing flow 
of sewage into a sewer system by department 
of environmental protection does not auto- 
matically entitle developer to separate sewer 
connection permits issued by township (Pa. 
App ) 290 

Statute giving town board the authority to re- 
view zoning application to determine whether 
to authorize town administrator to issue a 
zoning permit under old or new bylaws dur- 
ing 


= 


amendment process and containing no 
standards to limit the exercise of discretion is 
unconstitutional (Vt.), 186 

WASTE DISPOSAL 

Nursery owner's composting of customers’ 
yard waste constituted a prohibited sani- 
tary landfill or solid waste processing op- 
eration in an agricultural district, despite 
statutory distinction between solid wasie 


and yard waste (Mo.), 38 


WATER AND WATERCOURSES 

\ct, regulating use of aquifer, expressly man- 
dated adoption and application of the sub- 
stantive and procedural rules regarding per- 
mits for water wells; thus any action by 

aquifer authority was exception to takings 

impact assessments required by property 

App.), 54 


ounty development code restricting devel- 


rights act (Tex 


opment on riparian zones applies only to 
lands that have been properly inventoried 
and identified in county plan documents 
(Ore. App.), 113 

andfill permit was not required for deposit- 
ing nonhazardous waste in ponds used by 
migratory birds; federal Clean Water Act 
applies only to navigable waters and wet- 


lands adjacent to them (U.S.), 87 


ZONING 
Association proved entitlement to an injunc- 
tion where it demonstrated irreparable harm 


SVS- 


evidenced by the implementation of 


tematic seasonal use determinations that 
subjected it to an unconstitutional proce- 
dure (U.S. trial, Conn.), 121 


City resident challenging notations on zoning 


map is not entitled to writ of mandamus 
when another legal remedy exists; clerk is 
required to reflect area included in an ap- 


proved preliminary plan. (Ohio), 241 


County acted properly in adopting a zoning 


plan for unzoned portion of the county where 
the board gave notice of the public hearing, 
the notice was unambiguous, the 90-second 
limit on speakers at the public hearing was 
proper, and the county planning depart- 
ment could prepare the plan. (Colo. App.), 


218 


Neighboring owners were not entitled to no- 


tice of issuance of permit for a concrete 
batching plant, determined to be a permit- 
ted use in a light industrial district, and the 
plant did not constitute a nuisance in area 
zoned light industrial even though the area 
was subsequently rezoned (La. App.), 151 


Ordinance requiring a setback of the greater 


of either “15 feet or within 10 percent of the 
median front yard setback” on the block 
establishes only a minimum, and nota maxi- 


mum, setback (N.C. App.), 176 


Plain language of city’s zoning code granted 


city zoning authorities, including planning 
commission, authority to deny proposed 
development plan for permitted use by 
means of code’s development plan review 
criteria, which included compatibility of 
proposed land use with surrounding neigh- 


142 


borhood (Colo.) 


ZONING BOARDS 


Failure by zoning board to specifically dis- 


cuss and vote in public session when ap- 


proving applications for area variances 
coupled with flawed hearing notice and 
inadequate space to accommodate Oppo- 
nents, violates open meetings law (N.Y 


\pp.), 45 


The statutory 90-day time period in which a 


board of zoning appeals must rule on an 
appeal from a zoning administrator's deci- 
sion is directory rather than mandatory (Va 


141 


Town zoning board of appeals is an advisory 


board; it cannot hear an administrative ap- 
peal for a violation determination by the 
code enforcement officer or board of select- 
men because the town did not provide for it 


in zoning ordinance (Me.), 169 


Trial court erred in taking new evidence on 


appeal from board of zoning adjustment 
but did not err in concluding that a docu- 
ment produced by the chair and one other 
member after the appeal was filed did not 
constitute the board's “final decision” (S.C 


App.), 73 


Waiver of requirement of 30-foot buffer be- 


tween residential and commercial proper- 


ties was illegal and not supported by evi- 


dence because the “hardship” was create« 
when the owner's predec essor obtained re 
zoning of the rubble-filled property to com 
mercial designation; construction on tl 
property did not render appeal of the 
ance moot (Neb. App.), 91 
Zoning board lacks the authority to impose 
condition on a parcel of land that is 1 
subject of the variance it 
App.), 122 
Zoning board’s findings that additio1 
Civil War era house would not hav 
tive impact on neighboring 
would improve the property by 
additional space did 


dimensional variances | 


ZONING ORDINANCES 

Assisted living residence does not qua 
multifamily dwelling in zoning 
because care services provided 

dent of facility are different than 

apartment owner wo 

ant (Mass. App.), 11\ 

City was not required to ma 
every type of commercial use 

findings concerning impact on specifi 

when it amended its zoning orc 

limit the zones in which large forma 

operations may locate (Ore. App 

Junkyard owner is not exempt from 
ordinance nonconforming use whet 


is not zoning 


cable regulation 
(Pa. App.), 18 


Statute 


board tl 


giving town 
review zoning applicatic 
whether to authorize town ad 
issue a zoning permit 

bylaws during amendment process an 
taining no standards to! 
discretion is unconstituti 
DD 


wn zoning Doara of appea 


board; it cannot hear an 

peal for a violation determinat 
code enforcement officer or boar 
men because the town did not pr 


in zoning ordinance (Me 169 
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Utah 
Group Homes, 1074 
Public Facilities, 1028 
Redevelopment, 1075 
Subdivision, 1076 


Subdivision, 1077 


Vermont 


Housing 


Virginia 
Agriculture, 1029 
Appeals and Appeal Procedures, 1( 
Dedication and Fees, 1078 
Eminent Domain, 1031 
Growth Management, 107 
Incentives, 1080 
Public Facilities, 1041 
Redevelopment, 1042 
Redevelopment, 1043 


Redevelopment, 1044 


Washington 
Public Utilities, 1081 


Transportation, 1099 


West Virginia 
Agriculture, 1045 


Housing, 1100 


Wisconsin 
Special Purpose Districts 
Wyoming 
Subdivision, 1052 


Subdivision, 1082 





Statute Subject Index 


ADULT USES 
Florida defines various adult uses and prohibits 
adult entertainment establishments from lo 
cating within 2,500 feet of a school (FI.),1088 
Delaware enacts uniform distance requirements 
for location of adult uses throughout the state 


(Del.), 1004 


AGRICULTURE 

\rizona addresses agricultural composting 
(Ariz.), 1053 

Michigan establishes an agricultural preserva- 
tion fund to purchase development rights 
and conservation easements (Mich.), 1065 

Montana clarifies liability issues regarding live- 
stock that wander Git to the highways (Mont.) 
1067 

North Dakota will study the use of easements to 
protect agricultural land and other resources 
(N.D.), 1049 

The authority of Idaho county commissioners to 
regulate the siting of large confined animal 
feeding operations has been clarified (Idaho), 
1033 

The definition of land devoted to agriculture 
includes land used to produce nursery stock 
(Id.), 1020 

Ohio amends laws relating to concentrated feed- 
ing operations (Ohio), 1025 








New Legislation 





The Voluntary Farmlands Protection Programs 
statute has been amended to include a de- 
scription of the content and requirements of a 
farmland protection program and descrip- 
tions of the composition and powers of farm- 
land protection boards (W.Va.), 1045 

Virginia requires the secretaries of commerce 
and trade and natural resources to create an 
annual plan analyzing the impact of state 
agencies in converting farm and forest lands 
to other uses (Va.), 1029 


ANNEXATION 

Cities and towns are authorized to create annex- 
ation districts for a duration of up to 10 years 
(Mont.), 1093 


APPEALS AND APPEAL PROCEDURES 

Zoning, boards of appeal must consider the pur- 
poses and intents of applicable laws and may 
not consider the merits of those purposes and 
intents (Va.), 1030 

An appeal to the planning commission or gov- 
erning body must consist of a de novo hear- 
ing, if the decision on the zone change or 
development application was made by the 
hearing officer without a hearing (Ore.), 1095 


BUILDING CODES 
Rhode Island will adopt a rehabilitation build- 
ing and fire code (R.I.), 1013 


COASTAL AND WETLAND REGULATION 

Alabama clarifies ownership of land filled as 
part of a municipal beach restoration project 
(Ala.), 1017 


COMPREHENSIVE PLANS 

County and regional planning commissions 
must give notice, conduct hearings, and con- 
sider additional factors in enacting a master 
plan (Colo.), 1018 


DEDICATIONS AND FEES 

Voluntary proffers in rezoning cases do not 
authorize a condition that a homeowners as- 
sociation be established and assessments for 
maintenance of publicly owned facilities be 
charged (Va.), 1078 

Pennsylvania has repealed educational impact 
fee assessments by school districts by amend- 
ing various laws relating to subdivision and 
curative amendments (Pa.), 1026 

Rhode Island adopts Impact Fee Act (R.I.),1014 


DEFINITIONS 

New Jersey has clarified that outpatient metha- 
done clinics are businesses or commercial 
operations (N.J.), 1022 


ECONOMIC DEVELOPMENT 
Kentucky establishes a certified retirement com- 
munity program (Ky.), 1061 


EDUCATIONAL INSTITUTIONS 

Permit applications relating to public school 
facilities must be given priority and reviewed 
at the earliest reasonable time (Idaho), 1034 








EMINENT DOMAIN 

A study committee has been established to re- 
view eminent domain issues and to report its 
recommendations and the potential financial 
implications of those recommendations 
(Ariz.), 1083 

Idaho has enacted legislation requiring agen- 
cies and entities exercising eminent domain 
to provide owners with notice of their legal 
rights at the beginning of negotiations (Idaho), 
1036 

Idaho has expanded the meaning of “just com- 
pensation” in eminent domain cases to in- 
clude damages to businesses of more than 
five years’ standing that are located on or 
adjoin property being taken (Idaho), 1035 

Illinois imposes new requirements for exercise 
of “quick-take” powers (IIl.), 1047 

Landowners may choose to have a condemna- 
tion jury decide just compensation (Va.), 1031 

Montana clarifies that easement is the preferred 
interest in condemnation cases and that par- 
ties may provide statements concerning miti- 
gation of damage to property not condemned 
(Mont.), 1021 

Montana modernizes its eminent domain code 
and includes additional public purposes for 
which the power of eminent domain may be 
exercised (Mont.), 1068 

The condemnee or the condemnee’s heirs have 
a right of first refusal to repurchase the prop- 
erty for the condemnation price if the prop- 
erty is not used for the purpose for which it 
was taken (Me.), 1088 


ENABLING ACTS 

New Mexico requests an inventory of munici- 
pal planning procedures, enforcement capa- 
bilities, and implementation problems with 
the goal of revising enabling laws (N.M.), 
1048 


ENFORCEMENT 

Municipal prosecutors are authorized to pros- 
ecute zoning, land-use, and related code vio- 
lations (N.J.), 1023 


ENVIRONMENT 

Arizona establishes voluntary environmental 
performance program. (Ariz.), 1001 

California urges amendment of the Internal Rev- 
enue Code to help finance brownfield 
remediation (Cal.), 1003 

Kentucky eliminates the environmental audit 
privilege in cases of criminal prosecution (Ky.), 
1062 

In order to prevent recurrence of the flooding 
associated with hurricanes in 1999, North 
Carolina amends its floodplain statutes (N.C.), 
1010 


GROUP HOMES 

Municipalities may require residential substance 
abuse facilities located within 500 feet of a 
school to provide 24-hour supervision and 
other security measures (Utah), 1074 


GROWTH MANAGEMENT 

The Office of Smart Growth has been established 
as part of the executive department to examine 
and coordinate smart growth programs, ser- 
vices, and plans of state agencies and promote 
consistency and cooperation (Md.), 1090 

Virginia establishes a commission to study 


growthand economic development (Va.), 1079 


HISTORIC PRESERVATION 

Municipalities are authorized to reimburse tax- 
payers for preserv ation of historic structures 
or scenic views (Me.), 1007 

The New Hampshire Land and Community 
Heritage Investment Program has been estab- 
lished to protect natural, cultural, and histori 
cal resources of the state (N.H.), 1070 


HOUSING 

A municipal planning review commission has 
been created to recommend statutory changes 
to promote the development of affordable 
housing (Vt.), 1098 

Domestic violence shelters do not violate use 
restrictions in any district, but are subject to 
other provisions of municipal zoning ordi- 
nances (W.Va.), 1100 

Task force will report on impacts of Fair Hous- 
ing Act and State Planning Act (N.J.), 1024 


INCENTIVES 
Virginia authorizes downzoning in exchange 
for a tax credit (Va.), 1080 


INTERGOVERNMENTAL COOPERATION 

A municipality located in two or more counties 
may attach itself to the planning and develop- 
ment district of the county that includes the 
highest proportion of the municipality's popu- 
lation (Ark.), 1054 


INTERIM ZONING 
Moratorium provisions are clarified in Texas 
(Tex.), 1096 


INVERSE CONDEMNATION 
The Idaho legislature requests President Bush 
and Congress to support Executive Order 


12630, takings assessments (Idaho), 1056 


MINING 

Responsibilities of title insurers are clarified 
when there is recorded evidence that a min 
eral estate has been severed from the surface 
estate (Colo.), 1084 


MOBILE/MANUFACTURED HOUSING 
Maine clarifies preemptive enforcement author- 
ity of Manufactured Housing Board (Me 

1008 
Municipalities in Idaho are required to permit 
siting of manufactured homes in residential 
areas (Idaho), 1057 


MUNICIPAL LIABILITY 

Enforcement of land-use restrictions is an exercise 
of a governmental function, for which a munici- 
pality may be liable for damages (Tex.), 1097 
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